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L INTRODUCTION

l. This Memorandum Opinion and Order addresses the petition of MClmetro Access
Transmission Services LLC (MClmetro) tor preemption of the jurisdiction of the New York
Public Service Commission {(New York commission) with respect to a dispute concerning the
interpretation and cajorcement of its inlerconnection agreement with Verizon New York. Inc.
(Verizon)." Specifically. MClmetro seeks preemption of the jurisdiction of the New York
commission pursuant to section 252(¢)(5) of the Communications Act of 1934, as umended (the
Acl).

! Petition of MChnetre Access Transnussion Services |LC Pursuant to Section 232(¢)(5) ot the Communications
vt for Bxpedned Preemption of the Jurisdichion of the New York Public Service Commission Regarding
[nierpretaton and Enforcement ol Tnterconnecnion Aereement. CC Dacket Nos 02285 dliled Sept. 6. 2002
(MCTmerro Petiniont: see Pleading Cyvele Estabdished fens Commenns on Perition of MClieiio Accoss ransinission
Services d4.C Piersueis 100 Sectione 2520008 30 of the Commnicuniony Aot for Expedied Precmption of the fnrisdiction
of the New Yok Public Sevvice Comnisyion Negarding hierpretation aord Enforeemen of liierconmection
Avreement. CC Docket Noo 022243 Public Notice, DA-O2-2298 crel Sept 17, 20023 (Sept. 17 Pubhic Noticey. On
Crerober 2, 2002, Verizon and the NY DPS filed comments. On Octeher 92002 MClmeto and Verizon filed reply
CONINE LS,

CSISY 0T Socl S e . : ‘ ;

47 USC0 2 I3 2tend s section 252 was added 1o he Conmunnications Act of 1934 by the Feleconmmunications
Act ol 1990 Pub Lo Ned TOS-1040 THT St S6 (1996 Acti codijied ar 47 US.C 88 131 o ve. Hereafter. all
citittions 1o the 7996 Act will he i accondimee with its coditication in Tile 47 of the United States Code
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2. Secton 232(e)5) requires the Commission to preempt the jurisdiction of a state
comniission in any proceeding or matter 1 which the state commission “fuils 1o act 10 carry oul
s responsibiliey under [section 252177 Section 232 of the Act sets Torth the procedures by
which relecommumcations carriers may request and obtain interconnection. services. or
tnbundled network elements from an mcumbent local exchange carrier (LECH.

3. In its petition, MClimetro alleges that the New York commission™s Lalure 1o
resolve irs interconnection dispute with Verizon constitutes a “tailure to act” triggering ths
Commission’s section 252{(e)(5) duty to preempt the jurisdiction ol the New York commission.
For the reasons set forth below. we grant MClImetro's petition.

1. BACKGROUND

4 MCImetro. a competiive LEC in New York. and Verizon. the incumbent LEC
New York, have a contractual dispute over the ucatment of reciprocal compensation for rattic
bound lor Internet service providers (ISPs) (ISP-bound tratfic) under the terms of their 1997
interconnection agreement. wnd in hight ot the New York commission™s 1999 Order addressing
this issue und this Commission’s April 2001 ISP Remand Order.” Specifically. MClmetro sceks
resolution of the following three issues: (1) whether any provision of the mterconnection
dgreement allows Verizon unilaterally 1o withhold reciprocal compensation payments duc
pursuant 10 the agreement and the New York commission orders: (2) whether the /5P Renmand
Order constitutes o change of law under paragraph 8.2 of the agreement triggering the obligation
o amend the agreement: and (3) il any amendment is required. what 1s the eflective date ol the
amendment ander puaragraph 20016 of the agreement.”

3. Neither MCImeuro nor Verizon sought resolution of their dispute by the New
York commission:” however. Verizon earlier had filed six peritions with the New York
commission seeking resolution of contractuai disputes with other competitive LECs regarding
reciprocal compensation for ISP-bound tratfic.” On August 7, 2002, the New York Department
ol Public Service (NY DPS1 which functions as the New York commission staft. issued a jetter
o Verzon in these six proceedings stating that the New York commission “will not address the

AT LN S IR e
Seo veneraliv 47 LSO 8§ 252

See MU Tmetro Petition. See cebso MClhinetro Sepremher 17,2002 Lirratam Gattaching a complere copy of
Proceeding i Mottone of ilie Comarission o Beexamine Reciprocal Compensation. Case Noo D9-C-053 249 Opimion
and Order (New York Commission Auwe. 200 19990 f the Mearier of hiplemeniation of the Lecal Competition
Provisions i tie Teleconmmaications Act of 1996 and Jurercarvier Compensaironi for ISP-Bowud Trofte, CC
Dacker Nos, U0-08. 99-65. Order an Remand susd Report and Order, 16 FCC Red D151 (vel Apr. 27, 2001,
vemettiefrd ) NS F 320 0D.CCir, 20020 (ISP Rewd Ovder
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six dispute resolution petitions™ and that “because adequate. alternative forums exist. the
Departvaent will not address any future petitions addressing contract interpretations of reciprocal
compensation Tor Internet-bound tratfic.”™

0. Relying on this language. on September 6, 2002, MClmerro filed a petition tor
preemption with this Cemmission alleging that the New York commission “tailed 1o act’ 1o
resobve ns reciprocul compensation dispute with Verizon." On September 17. 2002, (he
Commission issued a public notice requesting comment on MClmerro’s petition, "

7. On October 2. 2002, Verizon and the NY DPS filed comments. Verizon asks that
the “Commission preempt and at the same tme summarily reject MCImetro's postion on the
ments.”™” Inits comments, the NY DPS explains that MChnerro™s petition for preemption
“arises Irom New York's decision to refran from immersing ttsell i an MCland Verizon
dispute over the reciprocal compensation provisions of their interconnection agreement.”™
Although the NY DPS does not object to resolution of this matter by the Comnussion. it does
oppose section 232(e)(3) preemption as the jurisdictional basis tor Conumssion review "
Verizon and MClmetro filed reply comments on October 9, 2002,

ITI.  DISCUSSION

5. We conclude that the circumstances presented by MCImetro require us 10 ussume
the jurisdiction of the New York commission. Section 252(e)(3) durects the Commission 1o
preempt the jurisdiction of a state commission in any proceeding or matter i which  state “luils
(o act e carry out its responsibility under [section 25217 The Commission’s rules address the
context of u state’s “failure 1o act” with respect to a state’s mediation and arbitration
responsibilitics pursuant to section 252" In the Starpover Preemprion Order. the Commisston

Letter of Lanet Fland Deixler, secretary. New York DPS. 1o Gavton P Gomer, Esg. Verizon New York. fne.
dated Aue 720020 MClinetro Petinion. Eishibic TaNY DPS Aug. 7.2002 [eiwer)

Seo MChnero Pention.
See Sept 172002 Pubhe Nouce
Verizon Conunents ot |

NY DPS Comments anr 1. The NY DPS further explams rhat the "NY PSC chose not 1o review e
interconnection dispure because it involved contract interpretation questions imeny on the FCC s use of the term

reciprocal compensation.”” fel,

- Specitically. the NY DPS stares that “Jwibile NYPSC has no objection to the FCC atiempling 1o yesolve this
contract dispute. we would take issue with acholding that New York had a sttory & 252 dury todeternnne
Vertzon s and MCEs contractual intent regarding the werm “reciprocal compensation.”™ fd. NY DPS requests 1

rhe Commussion resolve this dispute pursuant w s secton 208 authoriy, Seedd at 20 See gdae 7 U808 208

A7 DTSR DA e

Sectian SEROTthy provides: “For purposes o this part, o stane comnussion fails 1o aet 17 The stale conimission
s o respond.owatlin woreasenable times o request for medioion, as provided for m section 232000 ol he At
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further determined that a dispute involving interpretation and enforcement of an mierconnection
agreement also falls within a state’s responsibilities under section 252, Specificullyv. the
Commission stated: “In applving Section 232(e)(3}. we must first determine whether a dispute
arising from interconnection aercements and seeking interpretation and enforcement of those
agreements Is within the states” responsibility under section 252 We conclude that it s 7™ In
Stirpower, the Commission granted a petition for section 232(e)(3) preemption bucause the
Virginta commission dectined to take jurischction over contractual disputes involving reciprocal
compensation of [SP-hound traffic.”

9. We lind that MClimetro’s petition falls squarely within Commission precedent.
presents no novel questions of fact, law or policy and. therefore, we resolve this petition pursuant
o our delezated zuthority.™ Following the Commission’s guidance in the Starpovwer Preempiion
Order, we find that the New York commisston has “failed to act”™ with regard to the
mterconnection dispute between MClmetro und Verizon. As in Siarpower, the state commission
i this case has expressly declined o interpret or enforce the terms of an interconnection
agreement. Specifically, both the August 7, 2002 letrer to Verizon and the October 2. 2002
comments liled by the NY DPS in this proceeding unequivocally express an mient not to act 1o

{Contimued tfrom previous page)
ar fora request Tor arbitration, as provided Tor in section 2320h7 of the Act. or fails o conmplewe an arbitiation withun
the e Tty established msection 252¢hi4 ey ot the Act.” 47 CERO§5 L8 (bl

bt tire Metrer of Steorpoveer Conmnaiications. LEC, Perition for Precmprion of fuvisdiction of the Viegmio Siae
Corporarion Conpidssion Pursuant ro Section 232(e ) 5) of the Teleconpinnicationy Act of 1996, CC Ducket No. 00-
32 Memorenmdns Opinion and Ovder 15 FCC Red 112770 F1279 para. 6 (20000 (Srarposwer Preciption (hder)
Although the Commission has taken o clear position on this issue. the New York Comniission disagrees wih this
reading of 11 ablicanions under secnion 2520 See NY DPS Comments ar 120 Further. though federal couns of
appeal have divided on this ssue. o majority of circuits has recognized that states have awhorily pursuant to section
232 10 resolve disputes darising out of interconnection agreements. See Global Naps, fneov FCC 2910 F 3d R320RAR
(DO Cr 200200 MO Telecomnuniicarions Corparaiion v, Bell Addantic-Peapsvivainio, 27T T A48T 51 3" Cir
2000, cert dended stibs e, Pennsylvensa Public Giilities Commiission v MCT Telecomnanications, 2002 Wi
SAAAAR LN Ot 70200200 Sottwestern Bell Telephone Co v, Brooks Fiber Commnaications of Gl fue

FAd ud2, 916 08" Ce 20000 Soathwesiern Bell Telephone Coov, Pablic Uritiny Conmpuission of Tevay, 20X 1734
A75 AR0 SN Cie 20000 Hlinois Bell Telephone Compeany v Worfd Com Techuetogies, e 1791 3 566, 370-7 1
(7" Cir 19991 Bt see BellSowlt Teteconnunnicaiions, e et af. v MCIMetro Access Traismission Services, i,
278 F R 12231232235 (11 Cir 20020, vacated pending rehearing en bane. 297 F3d 1276 (] " Cir. July 17,
20021 (holding that stares lock authority under federal srature ro resolve disputes arising [Tom imerconneciion
avrecmentsy, el Adaniic Mearyland vo MO WaorldCom, 240 F 53d 279 (A% Civ 20000, vacated e oifrer groinds ctid
rentanded oo Vorizos Marvland ey Pabilic Sevcice Conmission of Merviand 122 5.C0 L7353 (2002)
tholdime thar states hayve authorive under state Low 1o address disputes ansimg [ronn interconnecion azreeinents).

See Siccrpoveer Preewipiion Ovder. TS TCC Redac PE27Y para, 6,

Seo Sucaspenver Precaiprion Order. V3 PCCRed a TF2800 pana 70 Sec also di the Matier of Cox Vireini
Telecoms due Penion wor Ureeniprion: of Juvisdicion of the Vicginia Siaie Corprorations Coamission Presieris 1o

Scotion 2320 S of i Tolecommnicaiions et of 1990 CC Dockel No. 00-126. Memorandum Opinion and
Order. 13 FOC Red 17935 (CCR 20007,
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resolve the parties” interconnection dispute rezarding reciproce’ compensation for ISP-bound
traffic. Inoats August 7, 2002 letter 1o Verizon, the New York DPS states: “because adequate.
alternative lorums exist, the Department will not address any future petitions addressing contract
interpretations of reciprocal compensation for Internet-bound traftic.”™ Additionally, in its
October 2. 2002 comments filed in this proceeding. the New York DPS explaims tha
MCImetre's petinon “arises from New York's decision tw refrain from mmersing itsell in an
MCT and Verizon dispute over the reciprocal compensation provistons of their interconnection
agreement.” The New York DPS further explains that the “NYPSC chose not to review the
interconnection dispute because 1t involved conlract interpretation questions turning on the
FCC™s use of the term reciprocal compensation.”™ ™ Therefore. we conclude that the New York
commission his “failed to act to carry out its responsibility” under section 252, Accordingly. the
Act compels us o assume the junsdiction of the New York commission and resolve the
oulstanding mterconnecuon dispute.

[, The NY DPS requests that “rather than review MCIEs ¢lanim under § 252¢e)(5).
winch authorizes FCC preemption of state responsibitities. the Commission should exercise its §
208 authory™ 1o resolve the parties” interconnection dispute.™ Verizon disputes the applicability
of section 208 to this dispute and opposes the NY DPS’s request.” Because we find that the
statute. our implementing rules and Conrtmission precedent compel us 1o preempt the jurisdiction
of the state commission in this case, we do not address the New York commission’s sugpestion
that we resolve this dispurte pursuant to our section 208 authority.

I MClmeuo may now file with the Commission for resolution of the
interconnection dispute identitied in MClmetro’s Scptember 6, 2002 petition.™ Uipon receiving
the appropriate tilings from MClmerro. the Commission may only proceed to resolve the
questions that the New York commission would have resolved had it chosen to acl.”

" . . -
NY DPS Ave 702002 lener a 1-2,

NY DPS Comments a1 Because the NY DPS's October 202002 commenis specilically conenplite the
dispune between MCImetro and Verizon, we rely upon the NY DPS™s statements in these comments as evidence of
the New York Comnission™s “laibure 1o acr™ in this case, We note that. generallv, we rely upon exphict orders ot the

stdle commission as evidence ol a Gilure o ac
- fel.
oo 2

specihicdlv, Yerzon stares that [ sfection 208003 pernuts persons o complam to the Conmiissjon aboul conduc
in carcwers T contrivention of e provisions ot the Act]™ Vernzen Reply Comments at 1-2 Venzon asserts tha
MO Tmietro dogs not make suelnclaim, st chuim that Verizon breached s cantrat” thus, MO letra sl i
ot the proper subject of aosection 208 complane™ 4o 2

Anv ihog thar MChuerro makes mase meet the reguirement< of the Commussion™s rules covermmeg the fiting ol
format camplinms - See 47 C1ROS ET20 00 aeq

veo AT CTRCESTROT (providimg than the Commnssion “assome|s| the responsibiliny ol the siate conmsission
under seetion 2530 of the S with respect 1o the procecding or manter” s See adse Sirponcey Preemprion Orvder. 15
FOC Red at FI2NTL para v,
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Specttically. the Commission may onlv resolve the following three 1ssues: (1) whether any
provision of the mterconnection agreement allows Verizon unilaterallv 1o withhold reciproca!
compensation paviments due pursuant t the agreement and the New York commission orders: (21
whether the ISP Remand Order constituies a change of law under paragraph 8.2 of the agrecment
triggering the obligation to amend the agreement: and (3) if any amendment 1s required. what 1s
the effective date of the amendment under puragraph 20.16 of the agreement.™ We stronaly
encourage the parties to contact the Market Disputes Resoiution Drvision of the Enforcement
Bureau before filing to discuss how the proceedings before the Commission might best be
bandled. We also renterate the finding in the Local Conmpetiticn Order thal the Commission
retains exclusive jurtsdiction over anv proceeding or matter over which it assumes responsibility
under section 232(c 517 Similacly. these proceedings before the Commission and anv yudicral
review thereol shull be the exclusive remedies availuble 1o the parties ™

IV.  CONCLUSION

12, For the foregoing reasons, we grant MClmetro's petition for Commission
preemption of jurisdiction over its dispute with Verizon and mvite MCImetro 1o file for
resolution of this dispute under 47 C.F.R.§ 1720 ¢1 veq.

V. ORDERING CLAUSE

I3 Accordingly, IT IS ORDERED that, pursuant to section 252 of 1
Communications Act of 1934, as amended. 47 U.S.C. § 232, and sections 0.91. 0.291 and
31.8010(h) of the Commission’s rules. 47 C.F.R. §§0.91, 0.291 and 51.80 (b, the petition lor
Commission preemption of jurisdiction filed by MClmetro on September 6. 2002, 15
GRANTED.
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